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STATUTES 
D. C. Code 22-2204 (1961) 


STATEVENT OF THE ISSUES PRESENTED FOR REVIEW 


1. Whether appellant was prejudiced by proceeding 
| 


in his defense with joint retained counsel. 


2, Did the Trial Judge improperly admit into 
evidence, over defense counsel's objection, a statement by 
the Assistant United States Attorney,.as well as testimony 
of a crime not charged in the indictment, i.e. the theft of 


Detective Wesley's Maryland auto license plates? 


3. Did the Trial Judge improperly permit the 


cross-examination of appellant's co-defendant concerning 


improper and unlawful prior conviction? | 


This case has not previously been before the court 


Jack E. Chapman, Jr. 
Appellant 


v. Docket 21,951 
United States of America 
Appellee 
BRIEF FOR APPELLANT 
Statement of the Case 

This is an appeal from a criminal conviction after jury 
trial in the United States District Court for the District 
of Columbia. Leave to appeal in forma pauperis has been 
granted. This Court has jurisdiction under 28 U.S.C. 1291. 
The appellant filed the notice of appéal, pro se. 

Appellant was convicted of unauthorized use of a vehicle —- 
alleged to have taken place in the District of Columbia on or 
about April 22, 1967. He was sentenced to be imprisoned for 
a period of sixteen (16) months to four (4) years. 

Background 

Appellant and a co-defendant, Donald&Rey Curtin, were 
indicted for Unauthorized Use of a Motor Vehicle D.C. Code 
22-2204 (1961) and it was alleged that on or about April 22, 
1967, within the District of Columbia, Jack E. Chapman, Jr. 


and Donald R. Curtin feloniously did take, use, operate and 


remove, one certain automobile, the property of Downey L. 


| 
Williams from a certain lot, and did operate and drive said 


automobile for their own profit, use and purpose without the 


consent of Downey L. Williams, the owner of said automobile. 
The Government proved by the testimony of Pvt. Parker, 
a D. C. police officer, (Tr. 133) that an auto was being chased 
into the District of Columbia along Pennsylvania ave., S. E., 
at about 2:90 A.M., by the Maryland police and he got in the 
chase, following the car west on Pennsylvania Ave., S.2., from 
the District line to the Sousa Bridge, at which time the car 


jumped the curb and hit a sign on the guard rail and stopped 


| 
just short of the Anacostia River. The two occupants of the 


car ran from the car and disappeared in the area of the 
Anacostia River. 
At about 4:30 A.M. the appellant and the co-defendant, 


Curtin, were arrested by Officer Parker at 14th and Good Hope 
Road, S.E., both being wet and having a foul odor Sree them 
(Tr. 135). He was able to identify only the co-defendant, 
Curtin (Tr. 135). 

Maryland Police Officer Miller identified appellant as 


the driver of the motor vehicle. (Tr. 154). | 


Maryland Police Officer Saffron identified appellant's 


co-defendant as the passenger in the motor vehicte. (tr. 1427. 
| 


ee 


Testimony of the Owner of the Motor Vehicle 
Downey L. Williams, the owner of the motor vehicle, testi- 
fied that on the 13th of April 1967, a Friday, that he was 
drinking at Harrigan & Harrigan, a night club in Washington, 
at about midnight, and had parked his automobile on a parking 
lot across the street from the night club. (Tr. 16). He 
also testified that he did not give permission to use or 
operate his vehicle to either of the defendants, Jack E. 
Chapman, Jr. or Donald R. Curtin. He could not identify 
either defendant and did not know whether either defendant 
had Griven or used his motor vehicle. (Tr. 26). 
The Stolen License Plates 


When the auto in question was allegedly taken from a 


parking lot in the District of Columbia it had Ohio license 


plates. At the time when the motor vehicle crashed in the 
vicinity of the Sousa Bridge it bore Maryland plates. The 
Government proved that the Maryland plates were the property 
of, and stolen from Detective Wesley (Tr. 8, 33. The appell- 
ant did not testify in his own behalf. Appellant and the 
co-defendant, Donald Roy Curtin, were defended by joint counsel, 
who was retained. 

the entire case for the defense consisted of the testi- 


mony of appellant's co-defendant, Donald Roy Curtin. 
a 


TESTIMONY OF CO--DEFENDANT DONALD ROY CURTIN 


a  D 


Donald Roy Curtin testified that on August 13 that he 


and appellant (Tr. 184) Jack Chapman, were drinking with 
Williams, the owner of the auto in question, at Harrigan's 
in Washington. The co-defendant testified that the owner of 
the car mentioned that the appellant. and co-defendant. could 
take Mr. Williams' auto which was unlocked and needed ino key 
since the ignition wag unlocked (Tr. 186) for the purpose of 
going to get some girls in Maryland and that when appellant 
| 


| 
and the co-defendant returned with the car and the girls, the 
| 


owner of the auto, Downey Williams, was gone. The coydefendant, 
\ Pan 


Curtin, testified (Tr. 191) that the appellant drove the car 
| 

when they left Sarrigan's. The co-defendant testified that 

the car was left where appellant was staying with his wife 


in Suitland, Md. (Tr. 194). 


SUMMARY OF THE ARGUMENT 
A, Joint Counsel 


The record is completely silent as to whether appellant 
had the opportunity to make, or in fact wade an informed 
decision, after appropriate advice to proceed with joint 
counsel. Lollar v. U.S., 126 U.S. App. DC » 376 Fea 
eho, The record shows that the trial judge failed to 
wake any affirmative inquiry as to whether the joint 
counsel had made any appraisal or advised his clients of 
the risk of proceeding with joint counsel. Here, as in 
Caiapbell v. U.S., 122 U.S. App. DC 143, 352 Fed 359 (1965), 
the joint counsel was retained. In such a case the burden 
4s cast on the Governnent to show beyond a reasonable doubt 
that the denial of defendant's rights is harmless error. 
Appellant should be entitled to a new trial on this ground 


alone. 
B. Adrission of Evidence of Another Crine 


Trial Judge erred in allowing the Assistant U.S. 


Attorney to refer to the theft of auto license plates 


evidence in his opening argument and, subsequently, to 


present evidence of the theft of Detective Wesley's tags 

and the subsequent placement of these license plates on 

the motor vehicle used, allegedly without authority. The 
evidence admitted regarding the alleged theft of the Police 
Detective's auto plates was so prejudicial as to require that 


Appellant be given a new trial. 


-5- 


C. Prior Conviction 


| 
The Trial Court, over the objection of defense counsel, 


permitted the cross-examination of Appellant's co-defendant 
concerning 2 prior illegal and improper felony conviction, 
when in fact the co-defendant had made a plea of guilty to 


a misdemeanor, 


ARGULIENT 


The Appellant Was Improperiy Convicted 
of Unauthorized Use of a liotor Vehicle. 


A. JOINT COUNSEL 


Appellant has been and was denied the right to 
determination by the Court and/or by retained counsel to 
make an informed decision, after appropriate advice as to 
his right to proceed with separate counsel, The joint 
counsel saw fit to place the co-defendant, Curtin, upon 
the stand. Curtin's testimony unduly prejudiced Appellant 
and irplicated Appellant in the use of the auto as charged 
and in the prejudicial theft of Detective Wesley's Maryland 
tags. Appellant had a right to be warned by the Trial Judge 
and the joint counsel should have been questioned as to 
whether the Appellant and co-defendant had been duly advised 
of the risk of the very potential conflict of interest 
existing in proceeding with joint counsel, even though 
retained, The record is totally and completely silent as 
to any such inquiry. 


Therefore, under Carpbell v. U.S., supra, the 
burden is on the Government to show beyond a reasonable 
doubt that the denial of defendant's rights to be apprised 


of the facts necessary to make an intelligent and informed 


decision not governed by poverty or lack of information nor 


. the availability of assigned counsel is harmless error. 


-T- 


The record fails to show the inquiry and informed 
decision required by Lollar v. U.S. 126 U.S. App. D.Cl, p 
376 Fed 243 and Ford v. U.S. 379 Fed 123. 


| 
B. ADMISSION OF EVIDENCE OF | 

ANOTHER CRIME 
The Trial Court improperly admitted testimony 


and reference thereto by the Assistant United States 


Attorney to another crime not charged, i.e. theft of | 


Detective Wesley's tags. 


The record is replete with testimony and reference 
| 


thereto by the United States Attorney to the Maryland 


automobile tags that were stolen from Detective Wesley's 


automobile, This testimony and reference thereto was 


extremely prejudicial to defendant and substantially denied 


hin a fair trial, 


The Assistant United States Attorney in his 
opening statement said, "the set of Maryland tags at that 
time belonged to Detective George Wesley" (Tr. 8). the 
Prosecutor also displayed the allegedly stolen Maryland 
tags at counsel table in plain sight of the jury and was 
admonished at the bench by the Court for doing so (tr.11). 
It is significant to note in connection with this that the 
laryland tags, the property of Detective Wesley were never 


offered in evidence. 


Over defense counsel's objection (Tr. 32) the 
Court allowed Detective Wesley to testify (Tr, 32) that the 
tags were stolen:from his car at Nixon's Gulf Station 


located at 14th and Good Hope Road, S. E. 


The co-defendant, Curtin, testified (Tr. 193) 
that in response to a question from the Court, "Did you 
pick up any tags?", the co-defendant responded, "Yes,sir." 
This improper and prejudicial examination clearly irplicated 
the co-defendant and Appellant in the theft of Detective 
Wesley's tags even though the Trial Court adminished the 
jury that the defendants were not charged with stealing 
any tags or speeding (Tr, 224). It is abundantly clear 
that the testimony regarding the theft and use of Detective 
Wesley's tags was extremely prejudicial. The introduction 
of evidence of Appellant's having comzitted another offense 
with which he was not charged and for which he was not 
convicted is both erroneous and prejudicial. Gilbert v. 


U.S., 366 F2d 293, Cert. denied, 388 U.S. 922. 


The Trial Court permitted testimony over the 


objection of defense counsel (Tr. 164, 165, and 166) that 
the mechanic, Robert Carper, last saw Detective Wesley's 
ear at 12:00 p.m. on the evening of Friday, April 21, 1967, 
and the tags were on the car at that time. Even though 
such testimony was of no probative value as to guilt for 
Unauthorized Use, the Trial Court stated: "I don't see that 
it makes any difference." (Tr. 165). 


== 


The Trial Court had the duty to exclude evidence 
of other crimes if in the exereise of his discretion he 
finds its probative value is outweighed by its prejudicial 
character. U.S. v. Johnson, 382 F2d 280. The prejudicial 
character of Carper's testimony, which did not implicate 
the defendants, is apparent. The Assistant United States 
Attorney presuzed that the Carper testimony (Tr. 165) showed 
the guilt of Appellant and the co-defendant of Detective 
Wesley's tags even though no other testimony or competent 


evidence had linked Appellant or the co-defendant with 
| 


theft of the tags, The testimony of Carper regarding 


evidence of another crime should have been held inadmissable 
| 
as highly prejudicial and of no probative value, Thomas v. 


U.S. 376 Fed 564, 


C, ILLEGAL PRIOR CONVICTION 
WAS PREJUDICIAL, 


| 
The Trial Court allowed, over defense counsel's 


objections, the Assistant United States Attorney to question 
Appelant's co-defendant on cross-examination regarding an 


alleged conviction for Attempted Robbery (Tr. 190). 


The Assistant United States Attorney asked, 
"Are you the same Donald Roy Curtin who on January ui, 1966, 
was convicted of attempted robbery in Criminal Case No. 
880-65 in this Court?" (Tr. 199). The Appellant's | 


co-defendant answered, "Yes." The file jacket in U.S. Ve 


Curtin et al, Criminal Case 880-65 in which Appellant's 


co-defendant (#4) was indicted for the crime of robbery 
and in which Appellant's co-defendant made 2a plea of guilty 
to the charge of atte:pted petit larceny on December 6, 1965. 


The Order of Conviction in Case No. 880-65, filed 
January 11, 1966, shows that the co-defendant, Curtin 
(Defendant No. 4) was convicted, upon his plea of guilty, 
of the offense of Attempted Robbery. 


The file jacket in Case No. 880-65 shows the 
co-defendant, Curtin's, revocation of probation and 


committment on the charge of attempted petit larceny. 


Therefore, it is subuitted that the Trial Court 
sade a reversible error in allowing ixproper cross—- 
examination and '‘impeachzent of the only defense witness, 
the co-defendant, Curtin, over the objection of defense 
counsel concerning a felony conviction which is, on its 


face, improper and unlawful. 


The Assistant United States Attorney in the 
presence of the jury prejudicially sought and obtained 
an affirmative answer from Appellant's co-defendant 
regarding an attempted robbery conviction when, in fact, 
Appellant's co-defendant had made @ plea of guilty to the 


lesser offense of atteupted petit larceny, 2 misdemeanor 


-ll- 


of considerably less consequence. Appellant's co-defendant 
should not be bound by the affirmative answer, as he my 
not have known with certainty the crime to which he made 


a plea of guilty. 


| 
| 
| 
The Governuent has been allowed on tae esas 
to show and sake reference to a crime for which Appellant's 


co-defendant was indicted and not properly convicted to 


| 
the extreme prejudice of Appellant. IManley v. U.S., 238 
| 


Fed 221; U.S. Vv. Carserta, 199 Fed 905. 


Since the file jacket was readily available the 
Assistant United States Attorney was at least negligent in 
cross-examining appellant's co-?efendant, Curtin, regarding 
his prior conviction for attempted robbery, pecause 2 mere 
cursory examination of the jaeket in Case No. 880-65 would 


| 
have indicated that there was no proper and lawful conviction 


| 
of the co-defendant on the charge of attempted robbery, but 
in fact the plea of guilty was made to the crime of | 
attempted petit larceny. | 
This prejudicial cross-examination regarding an 


illegal prior conviction was both erroneous and prejudicial. 


Conclusion 
—— | 


For the foregoing reasons, the jury verdict 


should be set aside and the Appellant acquited or, 
alternatively, this proceeding should be reuanded for a 


new trial consistent with the arguzents made and authorities 


cited above. 
| 


| 
Respectfully submitted, 


wFehn C, LaPrade 

1010 Vermont Avenue, | 

Washington, D. C. 20005 

(Appointed by this Court) 
| 


